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HEADLINE: FOUR TOBACCO COMPANIES WIN VERDICT IN INDIANA LUNG CANCER CASE 


BODY: 

A state court jury in Indianapolis on Aug. 23 cleared American Tobacco Co., 
Liggett Group, Inc., Philip Morris, Inc. and R.J. Reynolds Tobacco Co. of all 
liability in a suit brought by an Indiana widow who claims that her husband died 
from lung cancer caused by cigarette smoking. Rogers v. American. Tobacco Co. et 
al.. No. 49 D 029302 CT 0008 (IN Super. Ct., Marion Cty.). 

The verdict followed a retrial of the case before Marion County Superior 
Court Judge Kenneth Johnson. A 1994 trial of the case resulted in a hung jury 
and mistrial (see Tobacco Industry LR, March 13, 1995, P. 12,581). 

By a unanimous verdict, the six-person jury rejected Yvonne Rogers' claims 
that the companies should be held strictly liable because they sold unreasonably 
dangerous and defective products cigarettes — which caused the death of her 
husband, Richard Rogers. The jury also rejected her negligence claim, finding 
that any negligence by the companies was outweighed by her husband's negligence 
in continuing to smoke with knowledge of its hazards. 

Richard Rogers started smoking at age six, and by the time he reached high 
school he was smoking 1.5 packs per day. He continued to smoke for a total of 
45 years, finally quitting in June 1986 with the assistance of psychiatrist who 
hypnotized him, just 60 days before he was diagnosed with lung cancer. His 
smoking history includes a 25-year stretch during his career as an attorney 
during which he smoked three packs per day. He died in October 1987 at age 52. 
He is survived by three children and his wife. 

During the trial, Yvonne Rogers relied on testimony from four principal 
expert witnesses. Stephen Jay, M.D., a pulmonologist and internist and dean of 
the Indiana University School of Medicine, testified about the relationship 
between smoking and cancer, about the addictive effects of nicotine and about 
Rogers' addiction to cigarette smoking, jj pavid Bu ms. M.D., a pulmonologist from 
San Diego, also testified about the addictive effect of cigarettes and the 
relationship between cigarette smoking and lung cancer,- he is an author of some 
of the early reports by the U.S. Surgeon General on smoking and health. 
Chevallier Gunale, M.D., a treating oncologist, testified that Rogers' lung 
cancer was caused by smoking. Rogers also presented recorded testimony from 
David Powers, M.D., a pathologist. 

The tobacco companies countered with four experts of their own. 
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Dr. Giannini, a psychiatrist, testified that tobacco is not addictive and that 
Rogers was not addicted to it. Dr. Weaker, a mathematician and statistician, 
opined that Rogers' estimate of 400,000 cigarette-related deaths each year is 
incorrect and based on a flawed methodology. Dr. Townsend, a chemist with R.J. 
Reynolds, testified about the efforts of his employer to reduce the tar and 
nicotine in its cigarettes and gave the opinion that there is no solid evidence 
showing that smoking causes lung cancer. A retired chest surgeon testified for 
the defense that Rogers' lung cancer had metastasized from another site in his 
body. In addition, a historian also testified for the company about what the 
Indiana public knew about the hazards of smoking during the period Rogers was 
smoking. 

After the verdict, the jurors called a press conference during which they 
said that believed the evidence showed that the tobacco companies had been 
negligent to some extent, but not the 50% negligence required by Indiana's 
comparative negligence law for a finding of liability. 

"In this case, under the laws of Indiana, we found Richard Rogers bore a 
greater responsibility for the condition that caused his death than did the 
actions of the defendants. However, we felt the evidence did show a degree of 
negligence on the part of the cigarette companies," the jurors said in a 
prepared statement. 

"They tried it as a rape case. They argued that he should have known that 
our product is harmful," explains Morris L. Clapper, an attorney with Clapper, 
Isaac & Parish in Indianapolis, co-counsel for Rogers. 

Clapper says that he and co-counsel C. Warren Holland and Michael Holland 
were "handcuffed" throughout the trial by adverse evidentiary rulings by Judge 
Johnson. In particular, Rogers' case was weakened, according to Clapper, by the 
judge's refusal to admit a number of crucial documents, including an admission 
by Philip Morris that it could have removed the nicotine from its cigarettes but 
chose not to and another industry admission that people smoke primarily for the 
nicotine in the cigarettes. Clapper also complains that the judge refused to 
allow them to use documents showing that the Tobacco Industry Research Council 
was a public relations ploy. 

In addition to the adverse evidentiary rulings, Rogers' case was also 
hampered by the judge's jury instruction on the companies' incurred risk defense 
— their contention that Rogers had assumed the risk of smoking by continuing to 
smoke with knowledge of its dangers. Clapper says. During the first trial, the 
judge told the jurors that a finding that Rogers had incurred the risk should be 
based on a finding that his continued smoking was wholly voluntary and 
demonstrated a spirit of venturousness. The judge omitted the "wholly 
voluntary" and "venturousness" elements from his more recent jury instruction, 
according to Rogers 1 counsel. 

Clapper says that he will not file any post-trial motions, but he will appeal 
the verdict. 

"This was not a case that puts you out of business. We took no depositions 
on purpose because we knew they would run us all over the country. Our idea was 
to use the best witnesses we could, local witnesses," Clapper says of the case. 
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"This jury is going to look at themselves and ask, 'What in the heck did we 
do?'" he predicts. 

"The message to be derived from this verdict : this is not an unbearable 
personal sacrifice to do this.,.. These tobacco trials are doable.,,. 

"The atmosphere has changed. The public awareness of the hazards of smoking 
has changed. This case is an aberration. The case in Florida is not an 
aberration," Clapper opines. 

Philip Morris was represented at the trial by David K. Hardy with Shook, 
Hardy & Bacon of Kansas City. Richard Wagner of Indianapolis represented RJR. 
Liggett was represented by James Riley of Indianapolis. Dean Jarmel with 
Chadbourne & Parke in New York City represented American Tobacco Co. 
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